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SOFTWARE AS THE ARTICLE OF MANUFACTURE
IN DESIGN PATENTS FOR ICONS

Lance L. Vietzke*

‘ ‘ B. The Software is the Article of Manufacture

Identifying the software itself as the article of manufacture produces a
logical result, Since presumably all currently issued design patents for icons
do not show a computer, the Board of Patent Appeals and Interferences with
its Strijland decision has in effect retroactively invalidated all these issued de-
sign patents. On the other hand, if the software is the article of manufacture,
then only the icon need be shown in a design patent. Finding that the software
is the article of manufacture will also best protect what it is that the holder of
a design patent sells: software, not a computer combined with software. , ,

Lance L. Vietzke, Software As the Article of Manufacture in
Design Patents for Icons, 21 AIPLA Q.J. 138, 139 (1993)
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P.S. Prods., Inc. v. Activision Blizzard, Inc., 140 F. Supp. 3d 795, 802-03 (E.D. Ark. 2014)

No reasonable person would purchase defendants’ video game believing that they
were purchasing plaintiffs’ stun gun.
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Kellman v. Coca-Cola Co., 280 F. Supp. 2d 670 (E.D. Mich. 2005)

No reasonable person would purchase the t-shirt or bottle cap thinking that he or
she was purchasing the novelty hat.
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EUIPO Case R 1947/2015-3, Team Lava, LLC v. King.com Limited, (1 December 2016) Decision of the Third Board of Appeal.
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German Federal Supreme Court, April 7, 2011 — I ZR 56/09 — ICE, GRUR 2011, 1117; Bardhele Pagenberg IP Report 2011 V, 28.
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